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Tenth Annual Meeting of the Conference 


The National Conference of Bar Examiners is going back to the “Cradle 
of Liberty” for its tenth annual meeting, to be held in Philadelphia on 
Tuesday, September 10, during the week of the American Bar Association 
convention. The famous city of history and memories promises excellent 
entertainment, and the Conference is planning an interesting program. 


The first session will be on Tuesday morning in the Art Club, which 
adjoins the headquarters hotel for the American Bar Association. Following 
the remarks of the Chairman, there will be three formal addresses, by a law 
school dean, a bar examiner, and a member of the bar: 


Dean Bernard C. Gavit of the University of Indiana Law School, who 

' for years held the unusual dual-role of law school dean and bar 

examiner, will discuss what bar examiners should know about the 
law schools; 


Mr. Wilbur F. Denious, Chairman of the Colorado Board of Bar Examiners, 
will represent the bar examiner’s viewpoint on current problems; and 


Judge Herbert F. Goodrich, Dean of the University of Pennsylvania Law 
School and now a Judge of the United States Circuit Court of Appeals 
for the Sixth Circuit, will speak for the bench and bar. 


Immediately following the morning meeting, a luncheon for bar examiners, 
members of character committees, and their guests, will be served in the 
Art Club. 


At a special Thursday afternoon session, the Pennsylvania State Board 
of Law Examiners will present a bar examiners’ clinic. This will include a 
valuable symposium and discussion bearing upon the preparation and mark- 
ing of bar examinations, the Pennsylvania sponsorship system, and new 
approaches to the art and science of bar examinations. 
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“A Strong Pull, a Long Pull, and 
a Pull Altogether” 


By Leon E. WaRMKE 


Secretary of the California Committee of Bar Examiners; formerly Professor 
of Law, Santa Clara University. 


“The objectives of an ideal bar examination have been so often and so 
recently stated that their repetition here can be justified only upon the theory 
that, like prayers, they ought to be constantly recited, not because of their in- 
formative value, but as a source both of inspiration and discipline.” Thus 
wrote Professor Philip Halpern in the September, 1932, issue of The Bar 
Examiner. The publication of the present article some eight years later is 
indicative that the neopaganism rampant in the world of 1940 has not shaken 
the Bar’s confidence in the efficacy of prayer. 


As one thumbs through the pages of The Bar Examiner from its first 
issue in November, 1931, there becomes apparent a progression from initial 
thought, through later statements of well-formulated conclusions, to a final 
insistence that something be done as well as said. The recognition of faults 
is of primary value only in so far as such knowledge is translated into eradi- 
cating action. Little benefit could be derived from a restatement of previously- 
made generalizations concerning proper bar examination procedure.’ It will, 
therefore, be the only purpose of the present discussion to invert the usual 
process of indicating what should be done by stating what is actually being 
done in California. 


ScoPE OF THE EXAMINATION 


A common criticism made by law schools is that while one of the signifi- 
cant trends in the recent history of legal education has been the readjustment 
of the curriculum, ‘the scope of bar examinations does not reflect such change.” 
It is obviously true that in many states the subject-matter of the examination 
is attuned to the law school program of years past. There is an apparent need 
for a reorientation of bar examinations in harmony with modern legal educa- 
tion as curricula expand to meet the requirements of a changing social order.‘ 


1 Clark, The Preparation of Bar Examination Questions, 1 The Bar Examiner 78; 
Williston, Suggestions for the Preparation of a Bar Examination, 1 The Bar Examiner 
239; Halpern, Some Suggestions About Bar Examinations, 1 The Bar Examiner 289; 
Aigler, The Grading of Examinations, 2 The Bar Examiner 166; Elliott, Notes on Pre- 
paring Bar Examination Questions, 5 The Bar Examiner 99; Practical Hints for Bar 
Examiners, 7 The Bar Examiner 70, 86, 101; Making and Marking a Bar Examination, 
8 The Bar Examiner 103. 

2 Shepherd, A Survey of Bar Admission Procedure, 6 The Bar Examiner 19. 

3 See Harno, The Training of a Lawyer, 6 The Bar Examiner 90. 
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And it must be remembered that as important as the subjects covered in the 
examination is the scope of question material within a given field and the 
emphasis given the various sub-divisions of a particular subject. 

In California the following questions were given in the last examination: 
three each on contracts and equity; two each on torts, corporations, constitu- 
tional law, real property, and evidence; one each on conflict of laws, taxation, 
criminal law, mortgages and other security transactions, personal property, 
trusts, wills and administration of estates, community property, sales, practice 
and procedure, persons and domestic relations, bills and notes, and agency. 
The California Committee of Bar Examiners is not, however, satisfied with 
this schedule, and changes now being considered will be reflected in future 
examinations. Thus, an investigation of the time devoted to equity in law 
schools in relation to the entire curriculum has shown that the giving of three 
questions out of twenty-nine on the examination is disproportionate. Only 
two equity questions will, therefore, be included hereafter. 


Any far-reaching correlation with the expanding law school program 
requires a liberal employment of optional questions. Such courses as taxation, 
administrative law, trade regulation, and labor law are now a commonplace 
in school curricula. Yet it would be an obvious error for such fields to be 
included as a mandatory subject of examination. It is patent that the average 
student in three years cannot take the necessary courses in fundamental sub- 
jects without omitting some of the newer, though important, courses. He 
inevitably must select, to the omission of others, the particular fields in which 
he is especially interested. It is only through permitting a similar election 
in the bar examination that both progress and fairness can be achieved. At 
the present time in California, taxation is included in a session at which the 
applicant may answer any four of the five questions given. The same is true 
of community property. At a third optional session there are grouped such 
subjects as persons and domestic relations, conflict of laws, and wills. A desire 
to include questions on administrative law, trade regulation, and labor law 
will necessitate the granting of further options. 

The use of optional questions may have another important function. 
Although there is much discussion based upon the assumption that legal 
analysis is an isolated power, dissociated from a familiarity with legal rules, 
our experience in California has convinced us that irrespective of powers of 
and training for legal analysis, an applicant cannot recognize the legal issues 
raised by a given set of facts unless he is familiar with the principles of law 
which create those problems. A carpenter cannot build a house with his 
hands; he needs a tool with which to work. And the tool with which an ap- 
plicant on the bar examination must work is his knowledge of basic legal 
rules. If it were possible for a keen mind to analyze legally without legal 
knowledge, a student from a business school should do as well on a bar 
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examination as a law student. Nothing said here is intended to imply that 
the purpose of an examination should be to test legal knowledge rather than 
legal analysis. It is now almost universally recognized, and properly though 
belatedly so, that the objective of a good bar examination should be primarily 
the determination of the applicant’s ability to analyze a set of facts in a lawyer- 
like manner. But it is the writer’s belief that to test an applicant’s powers 
of legal analysis it is necessary to examine him upon material with which he 
is reasonably familiar. There is strikingly little difference in the powers of 
legal analysis apparent from the answers of those with slight legal aptitude 
and those with good legal minds but who are unacquainted with the rules 
of law applicable to the facts. Thus, a bar examination to serve its function 
of separating legal wheat from non-legal chaff, should correlate as closely as 
possible with the fund of knowledge which the average applicant from a good 
school has acquired. This fact suggests not only that the examination ques- 
tions themselves must be qualitatively and quantitatively synchronized with 
the law school curriculum, but also that there should be a greater employ- 
ment of options as an aid to the examining device, which at its best is far 
from being a perfect test for admission to the bar.‘ 

It is obvious that such an arrangement of optional questions as would 
allow an applicant to slight the more basic and fundamental subjects which 
are generally recognized as the foundation upon which any substantial legal 
superstructure must be erected would be faulty. But it is submitted that a 
system whereby an applicant could answer any two of the three questions 
given on contracts, for example, would be a definite improvement over the 
present examining procedure. The ultimate objective should probably be 
the granting of an option between either of two questions given. A carefully 
articulated use of options would permit an applicant both to choose among 
subjects in the general field of law school electives and to select among ques- 
tions on the same subject in the “fundamental” courses. 

Anyone conversant with law school teaching recognizes that no professor 
can adequately cover all of the possible topics in his field. He must neces- 
sarily select those which seem to him the more important. And different pro- 
fessors will inevitably make somewhat variant choices. It is thus impossible 
without the use of options to correlate, even roughly, a bar examination with 
the curriculum of any one of the various law schools from which the appli- 
cants come. For example, on a recent examination in California a question 
was asked which raised as one of its chief points the problem of larceny by 


4See Green, Bar Examinations and the Integrated Bar, 1 The Bar Examiner 213; 
Hitchcock, Chairman Hitchcock Dissents, 1 The Bar Examiner 322; Collins, A Comment 
on Dean Green’s Views on Bar Admission, 3 The Bar Examiner 75; Green, A Comment 
on a Comment, 3 The Bar Examiner 113; Megan, Some Commentaries on Bar Examina- 
tion Methods, 3 The Bar Examiner 269, 271; Green, Development of an Adequate Bar 
Admission Agency, 4 The Bar Examiner 291; Green’s Pastures, 4 The Bar Examiner 322; 
Shepherd, Improving Our Bar Admission System, 4 The Bar Examiner 367. 
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trick. Although a survey made by the Committee of Bar Examiners several 
years ago showed that most law schools in the United States dealt at least 
in some fashion with that field of criminal law, it was learned after the ex- 
amination had been given that two of the top-ranking California law schools 
did not even touch that topic in their criminal law courses. The coincidence 
of several such inadvertences in the same examination can result in the 
failure of even good students about whose competence as attorneys there 
could be little doubt. 


The intelligent employment of optional questions would further lessen 
the unfortunate tendency, present in more or less degree in most states, for 
a bar examination to place legal education in a strait jacket. The real experts 
in the field of legal education are found in the law schools rather than among 
the bar examiners, and the progressive trends in the training process will 
come in the future, as they have in the past, from educators, not examiners. 
Those in charge of admissions should, therefore, adopt every device necessary 
to minimize those aspects of a bar examination which tend to constitute a 
barrier to the normal development of educational progress. It is such con- 
siderations that has prompted the California Committee to determine upon 
an enlargement in its optional system in future examinations. 


PREPARATION AND SELECTION OF QUESTIONS 


The experience of the California Committee sheds some light on the 
problem of how bar examination questions should be prepared. For several 
years the Committee members themselves drafted all questions. It is un- 
deniable that they were high caliber men and able practicing attorneys. It, 
is equally clear that they worked as diligently at the task as the requirements 
of their other activities permitted. This practice, however, the State Bar 
(which in California is in charge of the admission process) decided was un- 
satisfactory from the viewpoint of both the public and the bar as well as 
the Committee members themselves. The examiners were men who had 
been in practice for many years, were out of touch with law school work, 
were in no sense experts in the educational field, and were sufficiently active 
in their own affairs as to make an individual hardship even the inadequate 
time they were able to devote to the preparation of questions and the grading 
of answers. Certainly the two or three weeks which many examiners devote 
to each bar examination, while undoubtedly an imposition on them individu- 
ally, are not sufficient for the construction of a well-integrated and reliable 
test of professional capacity among bar applicants.® 


5 Armstrong, After Ten Years as a Bar Examiner—Some Comments and Some 
Queries, 4 The Bar Examiner 302: Shepherd, American Law Schools Attack Bar Admis- 
sions Problems, 5 The Bar Examiner 35; Gavit, Legal Education and Bar Examination, 
6 The Bar Examiner 99. 
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These considerations led in 1929 to the employment of a full-time sec- 
retary charged with the duty of initial preparation of questions. The pre- 
liminary questions, twice the number to be given on the examination, are, 
of course, distributed to all members of the Committee for selection at a joint 
meeting after thoughtful individual consideration by each Committeeman. 
The Committee has been careful in each appointment to select as secretary 
a person recently graduated from a good school with particular training for 
this specialized work. In addition to the secretary, a research director and 
two assistant secretaries, as well as a staff of office help, are employed. This 
system, assuring as it does the element of continuity, close observation of law 
school programs, and full-time attention to a full-time job, has proven so 
eminently satisfactory as now to be deemed irreplaceable. 

The practical technique of drafting questions has been so recently and 
ably expounded by Mr. Shelden D. Elliott® as to render superfluous more 
than a brief recapitulation. The writer’s own experience leads to the obser- 
vation that if a draftsman is not reasonably familiar with the whole subject 
matter of the field upon which he is to prepare a question he, with benefit 
to the examination and solace to his own conscience, may delegate the ques- 
tion in such field to another. One who is not reasonably acquainted with the 
entire scope of the course which is the subject of his question is ill-prepared 
to make a valid discrimination between the important and unimportant topics 
within the field, may raise unintended side issues, and is often inclined to 
particularize unduly on refinements upon which his own casual experience 
or hasty research may have stumbled. Certainly a question should not be 
drafted without possession of a well-formulated scope note or topical outline 
of the subject, prepared from representative law school courses, casebooks, 
and texts. Care should be taken to raise in the question only such important 
points as a reasonably prepared student would normally have studied in a 
good law school anywhere. An applicant’s legal intelligence quotient and 
practical powers of analysis can be determined better through a question 
calling for the application of basic legal principles to a somewhat complicated 
set of facts than through a question requiring application of an abstruse 
and recondite rule, of which the applicant has probably never heard, to an 
easy set of facts. The points raised should be clustered around the “core” 
of the subject rather than scattered among refinements upon distinctions in 
the periphery of the field. 

It is for this reason that reliance upon a law review article as the direct 
source of a question often leads to undesirable results. The very fact that a 
law professor has seen fit to expound a point for the edification of his brethren 
is some indication that it is of an erudite and novel nature beyond the com- 
pass of the average law student, who has necessarily generalized upon basic 


6 Op. cit. 
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principles rather than particularized upon interesting but time-consuming 
by-paths along the main road. A similar comment is often applicable to ques- 
tions derived more or less directly from the draftsman’s own cases. Both of 
these sources, if continuously used, may also lead to the giving of an unfair 
advantage to a student who has spent time (probably with the assistance of 
a “cram course” coach) psychoanalyzing the examiners to the sacrifice of a 
comprehensive review. So, also, too great reliance upon decided cases may 
have unfortunate corollaries. If the examination question too closely restates 
the facts of the decided case it may lead to the giving of an unwarranted 
advantage to an applicant who may have a chance familiarity with that par- 
ticular case. If the facts are changed just enough to inject a new element, an 
applicant who has read the case may be led astray, subsequently to complain 
that the question was “tricky”. Furthermore, few decided cases raise in a 
clear-cut, unambiguous, and concise fashion, without undue confusion of 
fact issues, the three or four related legal issues which are the essence of a 
good bar examination question. 

Restatement illustrations are coming increasingly into use as a source 
of questions. While this is relatively unobjectionable if infrequently relied 
upon, and then only as a starting point, too great use of this source would 
lead to abuse on the part of applicants who are always quick to perceive such 
a policy on the part of examiners. That some benefit may be derived from 
Selected Case Series notes is now generally recognized. But it is the writer’s 
opinion that the only generally satisfactory source lies in the draftsman’s own 
familiarity with the subject as a whole. If one has a reasonable knowledge 
of the scope and content of a particular subject it is not very difficult for him 
to select several fundamental and related legal concepts as the basis for his 
question and then to fashion from his own imagination an entirely hypo- 
thetical set of facts. The problem then reduces itself to one of the exercise 
of care in concise presentation in a clear and unambiguous manner of the 
facts raising the desired problems. 

The draftsman should constantly bear in mind that a bar examination is 
not a means of exhibiting a scholarly command of the English language, ex- 
cept, indeed, as such quality is evidenced by precise and simple exposition of 
relevant facts. Restraint should be exhibited in the use of names. A long 
or unusual personal name adds nothing and may detract much. An alpha- 
betical designation or at most a description by common one-syllable names 
such as Jones or Green is preferable. In using relative pronouns care must 
be exercised to avoid ambiguity, even though loss of some smoothness in 
literary expression result. Reference to local geographical designations should 
be avoided if the examination is designed, as it should be, as a test primarily 
on general law rather than local statutes and decisions. It is also desirable 
not to include specific dates unless a factor in the case, as such superfluities 
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are unnecessarily confusing and may raise unintended issues such as the 
statute of limitations or laches. 


It is sometimes argued that the questions should contain entirely ir- 
relevant facts. While it is true that in practice clients frequently tell ram- 
bling narratives from which the attorney must select the material factors, it 
must be remembered that a bar examination is taken by applicants under the 
stress of great nervous tension and the pressure of time limitations and that 
the inclusion of alien statements may be merely confusing to the extent of 
rendering reasonable complaints that the examination was composed of 
“catch” questions. It is, of course, legitimate to state facts which, while 
related, do not affirmatively affect the result. Such inclusion causes the 
applicant to display a discriminating recognition of closely related but not 
determinative factors. 


Although frequently pointed out,’ too many caveats cannot be given 
against the twin dangers of dependent points and the raising of unintended 
side-issues. These are the omnipresent pitfalls for the draftsman. Illustrative 
of the perniciousness of these almost ineradicable faults is the following ex- 
tract from a recent bar examination: 

A, a famous painter of biblical characters, advertised publicly that 
he intended to paint a life-size picture of Elijah and solicited bids for its 
purchase. B’s offer of $750 being the highest of several received, A agreed 
orally with B that he would paint the picture and sell it to B for that 
price. He completed the painting and advised B it was ready; whereupon 
B in a personal letter to his wife mentioned, among other things, that “I 
have bought a picture from A for $750.” This letter was read by Mrs. B 
and some mutual friends of hers and A’s and destroyed. 

After the statement of further facts not germane here the question asked if 
A could recover for B’s refusal to accept and pay for the painting of Elijah. 
The draftsman had intended to raise the following legal problems: (1) 
Whether a contract to paint a picture for sale to the public is one for the 
“sale of goods” within the statute of frauds; (2) Sufficiency of the contents 
of a memorandum; (3) Necessity for the memorandum to be intended as 
such and delivered or addressed to the other party or signed by both parties; 
(4) Effect of loss or destruction of the memorandum. 


It is first apparent that a decision by the applicant that the contract was 
not one for the sale of goods within the statute of frauds might cut off dis- 
cussion of the remaining points. Although a careful applicant would un- 
doubtedly deal with all points irrespective of his conclusion on the first 
problem, such a question may well lead to embarrassing grading difficulties. 
The question, in other words, did not present independent points. It is also 


7See Schwab, Preparation and Selection of Questions, 5 The Bar Examiner 3; 
Elliott, op. cit. 
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subject to criticism on the basis that it raised unintended side-issues. Al- 
though the point was not contemplated by the draftsman, an applicant might 
well have been led off into a discussion of the evidence problem of privileged 
communications between husband and wife, thus creating an additional grad- 
ing dilemma. This question indicates with graphic clarity the vital necessity 
for constant care to avoid dependent points and to negative side-issues. 


One means in common favor as a preventive of the two illustrated faults 
is the use of specific questions at the conclusion of the statement of facts. 
While such is undoubtedly necessary as an occasional matter, the form of the 
final question should not be employed as a substitute for care and skill in the 
drafting of the fact statement, as it too frequently results in “pointing” the 
issues to the exclusion, at least partially, of the requirement of legal analysis 
on the part of an applicant. 


At one time California asked some true-false and short-form or “shotgun” 
questions. While recognizing that it is possible for the short-form question 
to present a problem requiring legal analysis, the Committee finally deter- 
mined that the benefit derived from such questions did not compensate for 
the immense difficulty of drafting even reasonably satisfactory questions of 
this nature.* Consequently, all questions on the California bar examination 
are now of the essay type, averaging approximately 250 words in length and 
each raising three or four major points. It is believed that even a limited 
number of carefully selected essay questions can, by means of “test-sampling,” 
reveal the comprehensiveness of an applicant’s general knowledge as well as 
examine his lawyer-like capacity in a more penetrating manner than a greater 
number of short-form questions. 


At the present time applicants on the California bar examination are 
required to answer twenty-six questions given in six three-and-one-half-hour 
sessions over a three-day period. The applicants thus have between 45 and 50 
minutes for each answer. Originally 42 questions were asked with an aver- 
age time allotment of 25 minutes. Later 28 questions were given with a 32 
minute time limit. The California experience has been that the giving of 
fewer questions with a greater time allotment per question is a more reliable 
indicator of an applicant’s competence as an attorney than a speed test allow- 
ing insufficient time for adequate analysis or explanation of the reasoning 
process upon which the applicant’s answer is based. It has been found that 
the well-prepared and able student is the beneficiary of the present system 
of allowing ample time for the formulation of a reasoned answer. 


8 Consult: Clark, op. cit.; An Examination of Examinations, 1 The Bar Examiner 91, 
98; Bates, Questions Should Test Analytical Power, 1 The Bar Examiner 263; Halpern, 
op. cit.; Powell, Suggestions for the Preparation of Questions for Bar Examination, 2 The 
Bar Examiner 133; Elliott, op. cit. 
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In 1937 California for the first time secured a number of bar examination 
questions from out-of-state law school professors. Our experience with this 
experiment has been such as to warrant its continuation as a practice. Its 
chief value lies in giving a spread in subject-matter to the questions. If one 
person drafted all questions there would unavoidably be a tendency at least 
for a repetition over a period of years in emphasis of certain fields to the 
neglect of others. This long term fault has been largely corrected in California 
through the cooperation of law school professors. It has, however, been found 
necessary to revise many of the questions and most of the analyses submitted. 
A law professor (who is not necessarily an expert on the drafting of bar 
examinations) frequently unduly particularizes both in his question and anal- 
ysis upon certain points which he has stressed in his own lectures. Further- 
more, law professors are accustomed to giving examinations at which there 
is the personal relationship of professor and student. Less care in drafting a 
question and analysis is required where the one anwering knows the char- 
acteristics of the draftsman and the general compass of and approach to the 
material which is the subject-matter of the question. The fact that there is 
no such relationship between bar examiner and applicant and that the legal 
training of applicants is so widely diversified on a bar examination makes 
careful scrutiny of professors’ questions and answers imperative. 

It also occasionally happens that a law professor will submit a question 
which, while otherwise satisfactory, should not be used because of local stat- 
utory modifications of the general rule which would create grading difficulties. 
Thus a question on the doctrine of ultra vires in the law of private corpora- 
tions would not be very satisfactory on a California bar examination in view 
of this state’s statutory abolition, as a practical matter, of that doctrine in so 
far as third persons are concerned. It would be difficult to evaluate the an- 
swer of an applicant who reacted entirely on the basis of the local law. The 
combination, however, of initial draftsmanship by law school professors and 
careful revision by one thoroughly acquainted with bar examination problems 
results in a product superior to that otherwise obtainable. 


DRAFTSMAN’S ANALYSIS 


Originally in California each draftsman prepared as a supplement to his 
questions little more than a list of the legal problems which he considered 
raised by the facts. This procedure worked fairly well so long as the drafts- 
man corrected the answers to his own questions, as he was at least in a general 
way familiar with their subject-matter. Upon inauguration, however, of the 
present system whereunder all grading is done by professional readers, it 
was found that such analyses were inadequate. One of the most important 
steps in recent California progress has been the preparation of thoroughgoing 
analyses for all questions, complete not only with statements of the weight 
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of authority and minority rules on each legal problem raised by the facts, 
amply supported by the citation of pertinent authorities, but also with an 
exposition of the various views and approaches of different authorities, and 
including a detailed application of the relevant rules to the particular facts. 


The preparation of such an analysis for each question serves two valu- 
able purposes. First, it functions as a test of the question itself. Some ques- 
tion-faults are discoverable only upon drawing a complete answer after a 
careful search of the authorities. Second, it operates to acquaint the reader 
with the various reasonable approaches which may be made to each of the 
questions. Law schools do not all agree upon a common approach to the 
material in each subject. Two professors may differ widely on the explana- 
tion of a given result and yet each be perfectly reasonable and logical in his 
own view. It is the object of the analyses as now prepared in California to 
present as many of these views as possible. For this purpose law review ar- 
ticles, the Restatement, leading texts, and law school notes are consulted, as 
well as the decided cases. Without such a comprehensive analysis it has been 
our experience that a reader under the pressure of the tremendous task of 
grading from one to two thousand answers is inclined to consider an approach 
which coincides with his own view, which may be the only one of which he 
has heard, as the only reasonable one. He may well consider a perfectly 
logical process of reasoning as hedging simply because of his own unfamiliarity 
with the particular argument presented. 


To guard against an increase in strictness in grading arising from the 
lengthened scope of the analyses, the written instructions to the readers state: 


“The analyses of the Committee of Bar Examiners are far more com- 
plete and detailed than the answers of the applicants are expected to be. 
Furthermore, they frequently include a discussion of collateral matters 
which is not required of the applicants. The analyses are intended for 
the guidance of the readers, but they can properly serve that purpose 
only if it is constantly borne in mind that the applicants need not duplicate 
the completeness of statement found in the Committee analyses in order 
to be given a perfect mark. The scope of the analyses has been increased 
only so that an applicant who includes a discussion of points which are 
not necessary for a hundred per cent mark, but which, nevertheless, are 
relevant, may be given a bonus.” 


DATE OF THE EXAMINATION 


Before 1937 the California bar examination was held in August. In that 
year the examination was delayed until September. At the present time the 
date is the first week in October. This postponement of the time at which 
the examination is given has resulted from a progressive realization by the 
Committee that a period of three months is necessary for a thorough review 
of the three years of law school work. Holding the examination in June (as 
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21 states do) or in July (as 11 states do) has the effect of disrupting the final 
semester of law school study and placing a premium upon the activity of 
“cram courses.” Any date prior to the middle of September does not permit 
a studied review of law school notes and the “working up” of courses and 
topics not taken in the regular law school course. 

An intensive three-months’ review can serve a worthwhile purpose as 
an adjunct to the training process. In his law school work a student falls 
into the habit of categorizing material by course titles; a comprehensive re- 
view gives him a broadened perspective of the law as an entirety, and shows, 
frequently for the first time, the inter-relationship of various subjects, as 
for example, contracts, sales, and equity. A properly-prepared bar examina- 
tion given three months after graduation from law school can constitute an 
integrating process in the educational program. 


GRADING THE EXAMINATION 


The California bar examination is written in printed booklets identified 
only by an application number. Immediately upon conclusion of the examina- 
tion the papers are renumbered so as to assure complete anonymity. The 
Committee is convinced that all grading should be done objectively not only 
to avoid inequitable actual consideration of “background” (which too easily 
can mean merely social position or political prominence) but also to pre- 
vent the appearance of so doing. Elements of “background” worthy of con- 
sideration, such as the applicant’s law school record, should, if the examination 
is not faulty and assuming proper review on the part of the student, be re- 
flected in his bar examination record. 

The readers, who are employed on a full time basis during the grading 
period, are carefully selected from recent graduates of a number of different 
law schools so as to lend diversification to the legal training of the reading 
staff. Each reader is assigned one or two questions. He then is required to 
write a “reader’s analysis” of each question allotted to him in which he sets 
out the legal problems raised, the relevant rules and views, supported by 
citation of authority, and the application of the legal principles to the par- 
ticular facts. The preparation of this analysis assures the Committee that the 
reader will be at least somewhat familiar with the field in which he is to mark. 
The reader is then interviewed and given, for the first time, the Committee 
analysis. Any differences are reconciled at this or subsequent conferences. 
It should be noted in passing that our experience has led us to discharge any 
reader whose own analysis in the first instance is unsatisfactory. Too fre- 
quently such a man never secures a penetrating grasp of the question and is 
too inclined to grade along the lines of his own erroneous conceptions. 

The reader is next given thirty examination papers, picked at random 
from the entire group, which he tentatively grades upon the basis of a schedule 
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indicating the weight to be given each legal problem.’ After all readers have 
graded the answers of the thirty applicants a general conference of readers, 
reviewers, and the Committee staff is held at which representative answers 
are read and marked and the basis of grading harmonized. In this regard the 
readers are instructed in part as follows: 

“Each applicant’s answer must receive careful individual considera- 
tion from the reader, and the answers should be graded according to the 
knowledge of the points of law involved and the power of reasoning and 
analysis exhibited in the answer. Many of the questions involve points 
on which there is room for difference of opinion. If the applicant demon- 
strates his legal knowledge and his ability to analyze reasonably and logi- 
cally he is not to be marked down merely for reaching a conclusion 
which is contrary to the weight of authority or to the law of this state. 
The answers are not required to be academic in character nor to set 
forth extensive discussions of the rules involved or the historical bases 
therefor and the ramifications thereof. An answer which displays a 
knowledge of the essential principles of law and points involved and an 
ability to reason logically may properly be given full credit. Such an 
answer, however, must be distinguished from an answer which in reality 
is merely a statement of conclusions.” 

The emphasis in grading is of course upon ability to apply general rather 
than local law and upon the applicant’s display of legal analysis, not the 
mere circumstance of reaching “correct” conclusions. This basis of grading 
is nothing more than a recognition of law as a relative art rather than an 
exact science. The Committee does not worry about the competence of a 
man who sees the pivotal legal issues even though he is not aware of the 
actual decisions on the precise point; as a practicing lawyer he will look up 
the governing statutes and decisions. In view of the fact, however, that the 
only way a practicing attorney can proceed from his client’s narrative to the 
books in the law library is through recognition of the legal issues raised by 
the facts, the Committee does not feel justified in passing a man who simply 
does not see the legal problems even though his answers reveal a large quan- 
tum of legal knowledge. 

All applicants who, on the original marking by the readers, receive an 
average grade within 5% of the passing percentage of 70 have their papers 
automatically re-marked by a special board of review. On the original grad- 
ing each reader marks the answers of all applicants to the one or two ques- 
tions which have been assigned to him. Each applicant thus has his papers 
read by at least 15 different men. On the review the board reads each appli- 
cant’s examination books as an entity so as to obtain a general picture of the 
work done by each applicant in the marginal group. It is felt that the use 
of this reviewing device negatives most of the disadvantages of a set passing 
standard while still retaining the desirable objectivity of that system. 


9 Consult: Doubles, Law School Examination, 5 The Bar Examiner 83. 


62 














CorRRELATION BETWEEN LAW ScHOooL AND Bar EXAMINATION RatTING’”’ 


Although the percentage of success on the California bar examination 
averages only slightly in excess of 35%, the record of the law schools in 
California approved by the American Bar Association is strikingly better. 
Thus, Stanford has a three year average of 85.5% success for its applicants, 
both graduates and non-graduates, taking the bar examination for the first 
time, while the University of California has a record over the same period 
of 84.8%. The approved schools in California as a group average better than 
75% success. The proprietary law schools, on the other hand, have a record 
of some 30% success, while correspondence schools, law office study, and 
private study applicants average less than 10%. The general statistics, there- 
fore, reveal such a correlation with legal training as might reasonably be 
expected. The same correlation holds true as well with respect to the relative 
standing of applicants on the examination. Thus on the last examination all 
applicants from Stanford in the upper three quartiles of law school rating 
passed, but only 66.7% of the lowest quartile were successful. There is the 
same general correlation between law school and bar examination evaluation 
in the case of the approved law schools as a whole. 


ApvICcE To Law STUDENTS 


On each examination there are, despite general correlation, a number 
of students from good law schools who, to the perturbation of the Committee of 
Bar Examiners as well as their own amazement, are unsuccessful. Interviews 
were held with several hundred unsuccessful applicants on the last two ex- 
aminations, including most of those from approved law schools, in an effort 
to ascertain the factors contributing to such failures. The greatest cause of 
failure among graduates from good schools was found to be the neglect of 
such students to review their law school notes, with the effect that, par 
ticularly with reference to the first-year courses, the applicants did not possess 
at the time of the examination a sufficient working knowledge of the law to 
enable them adequately to evidence their analytical and reasoning powers. 
Too many applicants from even the better schools were found to commit the 
error of relying entirely upon “cram courses” in their preparation. While 
such a course may occasionally be helpful as a supplement to other study, it 
becomes a menace when it supplants the studied review of law school notes, 
as it tends to “short circuit” the applicant’s law school training and leaves 
little more in his answers than a conclusion type response on the basis of 
the local law. A second major cause of failure lay in a misconception of what 
was desired by the Committee. Before each examination, rumors invariably 
circulate to the effect that the Bar Examiners are “just seven old men” who 


10 See: Horack, The Bar Examiner and the Law Schools, 5 The Bar Examiner 154; 
Arant, The Relationship of the Law Schools and the Bar Examiners, 6 The Bar Ex- 
aminer 165. 
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are aware only that there is a California case on the point; that they do not 
know nor care about “law school material”; that the questions are designed 
merely as an opportunity for the applicant to show the panoramic scope of 
his knowledge of the law, and so forth. 

It was discovered in talking with the unsuccessful applicants on the 
March, 1939, examination that many of the causes for the failure of men who 
might reasonably be expected to pass could be, and were, corrected so as to 
enable such applicants to succeed on the October, 1939, examination. It was 
discomfiting however, that these helpful suggestions should come in the form 
of “post mortems,” and this year for the first time a diligent effort has been 
made to give advice to applicants before the examination is taken. As a part 
of this program talks have been given at all law schools in California which 
have made requests therefor. In these presentations, the scope and nature 
of the examination has been explained, the mechanics of question prepara- 
tion, renumbering, grading, and reviewing related, and advice given as to 
the comprehensiveness and nature of an adequate preparation for the ex- 
amination as well as suggestions with respect to a desirable manner of an- 
swering the questions. Similar advice has been given freely to all applicants 
who called at the Committee offices in either San Francisco or Los Angeles. 
It is the expectation of the Committee that this experiment will result in an 
even closer correlation between law school and bar examination evaluations. 
It has further “humanized” the sifting process, created confidence in the fair- 
ness of the examination, reduced the fear, widespread among many applicants, 
that an answer which follows a law school form will not receive sufficient 
credit," and produced a feeling of good will toward the State Bar. 

Our statistics reveal a disturbingly greater proportion of failures among 
graduates of eastern approved law schools than among applicants from Cali- 
fornia approved schools. As this is not explicable upon the basis of any re- 
quirement of California law in the examination, investigations have been 
conducted to ascertain the reason for the lack of better correlation in the 
case of eastern schools. It was found that not only are the causes of failure 
among local applicants present in aggravated form among eastern applicants, 
but also that out-of-state students simply do not understand that the Cali- 
fornia bar examination necessitates a searching and comprehensive review. 
Although a somewhat exaggerated instance, the case of a Harvard graduate 
who failed on the last examination is illuminating. When asked how much 
time he had spent in preparation he boasted that he had spent “as much as 
16 hours a week for a month in review.” 

To correct the misimpressions of the out-of-state applicants, an attempt 
is now being made to give advice individually to each student at the time he 
files an application for the examination, as well as through local committees 


11 Tannehill, What We Fear in Bar Examinations, 3 The Bar Examiner 260. 
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composed of attorneys who are graduates of eastern schools. It is further 
intended hereafter to send a prepared notice to all out-of-state law schools 
prior to conclusion of their academic year containing pertinent information 
for California applicants. 


Post-EXAMINATION APPRAISAL 


That the California Committee will not complacently “ride on its oars” 
is guaranteed by an extremely active Committee on Cooperation Between 
the Law Schools and the State Bar, composed of law school deans and pro- 
fessors, the examiners, State Bar officials, and practicing attorneys.’ This 
committee after each examination acts as a focal point and clearing house 
for all criticisms of and suggestions concerning the admission process. It is 
the directing energy of Mr. James E. Brenner, Secretary of the Committee 
on Cooperation, which is largely responsible for the proper functioning of 
that committee in this state. 

As a further check on the admission procedure, immediately after the 
examination reprint copies of the questions thereon are sent for comment 
and criticism, and with a request for any suggestions as to proper analysis, 
to all law schools with California applicants. Furthermore, again under the 
guidance of Mr. Brenner, this time in his capacity as Research Director of 
the Committee of Bar Examiners, elaborate statistics, correlation charts, 
graphs, etc., are prepared and given general distribution. This phase of the 
admission problem has been the subject of a previous article in The Bar Ex- 
aminer™ and need not be further described here. Suffice it to say that to 
secure orderly development in examining technique it is vital that there be 
provision for a searching post-examination appraisal. 

The writer recognizes that all states are not in a position to institute as 
elaborate an admission system as that in operation in California, where $35,000 
annually is expended in the administration of the examination machinery, 
exclusive of any salary to the Committeemen, who serve without compensa- 
tion. Obviously such expenditure is impossible in many states, especially those 
with few candidates for admission. The welfare of the public and the profes- 
sion and fairness to the applicants, however, requires that, regardless of the 
number of applicants or other conditions, the admission procedure be a rea- 
sonably reliable process for the separation of the fit from the unfit. And it is 
these considerations which make apparent the validity of the contentions 
of those who, over a period of years, have pointed out the desirability of a 
national bar examination."* 


12 See: Kirkwood, Some Problems of Admission to the Bar that Affect the Law 
Schools, 9 The Bar Examiner 28, 40. 

13 Brenner, Bar Examination Research in California, 5 The Bar Examiner 29. 

14 Shafroth, A National Board of Law Examiners, 1 The Bar Examiner 160; Car- 
penter, A National Board of Law Examiners, 1 The Bar Examiner 307; “As Others See 
Us,” 8 The Bar Examiner 90. 
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Scholastic Diploma Privilege 


One of the state boards is considering a plan whereby those students in 
the upper one-third of the graduating classes of the two law schools in the 
state approved by the Board (one is on the A.B.A. list and: the other is not) 
would be automatically admitted on motion without being required to take 
the bar examination. This development has been suggested on the theory that 
such a system would inspire students to higher scholastic attainments. The 
plan contemplated would not apply to out-of-state or law office students. Think- 
ing that this new idea for a “scholastic diploma privilege” might bear a little 
discussion, the Conference asked for comments by several members of the bar 
very active in the processes of legal education. Their opinions are as follows: 

R. G. Storey of Dallas, Texas, former Chairman of the Section of Legal 
Education: “For a great many years in Texas we had a statute requiring our 
Supreme Court to exempt graduates of certain law schools from the bar 
examination. This statute set out certain mathematical standards, such as a 
library of a minimum number of volumes, a prescribed course of study, and 
other pertinent matters. In the beginning the diploma privilege was only 
accorded to the University of Texas, Baylor University and Southern Meth- 
odist University, being the three law schools accredited by the American Bar 
Association and Association of American Law Schools. However, as evening 
schools originated in various portions of the state the Court, in construing 
the standards as prescribed by the Legislature, held that any law school meet- 
ing the requirements as prescribed by the statute should have its graduates 
exempted. The result was that by 1935 eight law schools in Texas had the 
‘diploma privilege.’ 

“Our bar association through its Legal Education Committee started to 
work upon this matter, and the Legislature finally repealed the statute di- 
recting the Supreme Court to exempt graduates of law schools possessing the 
qualifications as outlined by the former statute. Splendid results have fol- 
lowed repeal of the diploma privilege. Graduates of all law schools in Texas 
are now required to take the bar examination. Several attempts have been 
made to restore the diploma privilege to certain schools, but each attempt 
has failed. 

“The most gratifying result of the repeal of the diploma privilege has 
been a reduction in the number of law schools. All of the evening law schools 
whose graduates were heretofore exempted have disappeared, with the ex- 
ception of two. 

“The standards in Texas have been very definitely raised by eliminating 
the diploma privilege, and looking at the matter from a broad view, I can not 


,99 


see any real justification for the granting of a ‘diploma privilege’. 
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Horace B. Garman, Secretary, Illinois State Board of Law Examiners: 
“If we assume that there are reasons why the diploma privilege, i.e. admis- 
sion on diploma from any law school is not desirable generally, would objec- 
tionable features remain in a system of admitting only the upper third scholas- 
tically of the graduates of the law schools? Personally, I think it would be 
fairer to the applicants to admit all the graduates without examination than 
to admit only the upper third of the graduating classes. 

“We recognize that scholarship standards are not the same in all law 
schools. If we were to admit all graduates direct, we would in effect say the 
minimum standard of the poorest school is high enough for admission to the 
bar. There is nothing unfair to the applicant in that. The good student and 
the good school are not penalized but if you admit only the highest ranking 
third from each law school, you immediately penalize all of those students in 
a school with superior standards who, although ranking in the lower two- 
thirds of their class, may still have an actual scholarship as high or higher 
than the upper third of the students in an inferior school. Admit all students 
and you do have a uniform scholarship standard, i.e. the minimum standard 
of the poorest school,—admit only the upper third or any other percentage of 
the graduates and you have no uniform scholarship standard at all. 

“Conceivably, this might encourage enrollment in the poorer schools,— 
it would be easier to get into the upper third of the graduating class in such 
a school. . 

“Any attempt to select schools for the extension of the diploma privilege 
to the upper third of their graduates would encounter the objection that the 
better schools are not within the pocketbook range of the poor boys and we 
would be ‘handicapping the wrong horse.’ 

“Of course, if a law student knew that by ranking in the upper third of 
his class, he could avoid the bar examination, there might be more competi- 
tion among students for a place in that group. Thus the general scholarship 
of the school might be improved, but the number of students to benefit by 
admission would not be increased, no matter how high the scholarship of the 
lowest man in the class. 

“Furthermore, this proposal assumes that the applicants with high scholar- 
ship are penalized by having to write a bar examination. The experience in 
Illinois is to the contrary. The percentage of the top one-third from the day 
schools in Illinois who must write more than two examinations to pass is 
negligible—92% pass the first time. In a profession where men for the rest 
of their lives must contend to be on the winning or losing side, why should 
they seek to avoid the initial contest where the odds already are so much in 
their favor? Having demonstrated their superiority among their friends and 
classmates in law school, why should they hesitate to submit to a public 
competition with those who are their inferiors, scholastically speaking?” 
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E. A. Macpona.p of the Michigan State Board of Law Examiners: “The 
proposed plan is, in the first place, wrong in principle. What possible justifica- 
tion would there be in requiring an examination in the case of a top man from 
Harvard or Columbia, for example, and dispensing with it for a graduate of 
some local part-time school? What relevancy is there in geographical boun- 
daries so far as legal education is concerned? The only criterion is whether 
the applicant for admission has been properly trained in the law and it makes 
no difference where he gets his training. 

“In the second place, the plan would not be satisfactory in practice, cer- 
tainly in Michigan. We have four law schools in this state, three of which 
have been approved by the American Bar Association. (Our Board neither 
approves nor disapproves a law school.) There is some feeling of rivalry so 
far as the results of bar examinations are concerned between the three De- 
troit schools. Our bar examinations are quite exacting, as they should be, 
and frequently graduates with good records in our local schools, other than 
the Ann Arbor school, fail to pass, sometimes several times. It should not 
be left to these law schools to enable such students to escape an examination 
by an impartial agency of the state. 

“Perhaps law school men would reply that the very fact students with 
good records in law school fail to pass a bar examination is proof there is 
something wrong with such examinations. But the facts will not justify such 
criticism. In Michigan, for example, graduates of top-ranking law schools 
seldom fail our examinations. The bar examination statistics for 1939, pub- 
lished by The Bar Examiner for April, 1940, showing that only 51% of those 
taking the examination during that year passed, is plain indication that law 
school training is not yet what it.should be. 

“T am not in sympathy with any scheme which would enable law schools 
to evade the only means we now have to appraise the quality of their work— 
the bar examination. Certainly it is a startling admission for a law school 
dean to make that such a plan as this is desirable ‘to inspire students to higher 
scholastic attainments.’ In my law school days we got that inspiration from 
our teachers.” 





Some Examination Questions 


FIRST PERIOD—(Srxty Minutes) 

1. T has been acting as trustee since 1930 under a trust pursuant to 
which B is the life beneficiary and C is the person entitled to receive the 
corpus at the death of B. T asks your advice as to whether he should credit 
(or charge, as the case may be) the following items to “income” or to “capital” 


account: 
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a. Extraordinary stock dividend consisting of 25 shares in the D Cor- 
poration declared by the D Corporation out of surplus accumulated by that 
corporation since 1930; 

b. Current taxes on vacant land which constitutes upwards of half 
the trust corpus and which is being retained in the hope of a later sale at 
an appreciated price. 


2. Plaintiff, P, a university student, attended a dance at a city hotel. 
After the dance she was offered a ride home by D, a law school Freshman, 
who had rented a car for the occasion for $10 from his friend, F. D was 
visibly under the influence of liquor at the time, but able to drive. D had 
six other girls in the car, and P, whose home was only a mile away, stood 
on the running board. D speeded up the car, and in spite of P’s protests, 
drove through the streets of the city at a speed of 40 miles an hour. At an 
intersection D narrowly escaped a collision with a truck owned by the X 
Brewing Company, whose driver was not keeping a proper lookout. The 
truck driver did not see P and had no knowledge of her presence. D suc- 
ceeded in turning the car around a corner and avoiding the collision, but P 
was thrown off and her leg was broken. The other occupants of the car 
were not injured. A statute provides, under criminal penalty, that 

“No person shall, when riding, allow any part of the body to project beyond 
the limits of any motor vehicle.” 

P now brings an action against D, F and the X Brewing Company. May 
she recover against any or all of them? 


3. The defendant, D, owned a crop of recently harvested potatoes at 
Putnam, Connecticut. While the potatoes were as yet unsorted, ungraded 
and in a commingled mass made up of various grades, the defendant made 
an agreement with the plaintiff P which was evidenced by the following 
writing (duly signed by both parties): 

“October 16, 1938. D has this day sold to P his entire crop of No. 1 potatoes, 
estimated at around 2,000 bushels. Price: $2.00 per bushel F.O.B. Put- 
nam, payment against delivery of crop or of shipping documents. Ship- 
ment: to New Haven.” 


Before the potatoes were assorted many of them were damaged by frost. 
Defendant thereafter sorted out 1800 bushels of undamaged grade No. 1 
potatoes, and also 500 bushels of the frost-bitten No. 1 potatoes. Defendant 
then shipped the 1800 bushels of good potatoes (as to the quality of which 
there is no dispute) under a bill of lading consigning the potatoes to the order 
of the seller, at New Haven. The bill of lading, duly indorsed, with attached 
draft, was presented to the plaintiff, who paid the draft, received the bill of 
lading and thereafter took delivery of the potatoes. However, only about 
1000 bushels of potatoes arrived, the rest having been stolen from the freight 
cars in transit. Meanwhile the plaintiff, having been informed of the damage 
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by frost to the other 500 bushels, refused to take delivery of them and notified 
the defendant not to ship them, and disclaimed all liability therefor. 

Plaintiff now brings an action against the defendant to recover the price 
he has already paid for the 800 bushels that did not arrive. Defendant coun- 
terclaims for the purchase price of the 500 bushels which the plaintiff has 
refused to accept. What decisions should be rendered? 


SECOND PERIOD—(Srxty Minutes) 


4. What is the basis in the United States Constitution for the so-called 
“spending power” of the National Government? Discuss the scope of the 
power and the limitations thereon. 

5. During the year 1937 P and D had mutual dealings and accounts. 
On settlement the parties could not agree on the net amount due P. P 
asserted that D owed him $5,000 more than D admitted was due. D paid 
everything which he, D, admitted was due. During February, 1938, P de- 
manded that D either pay the $5,000 or give a negotiable note with surety 
for the amount. 

In case neither demand was complied with, P threatened to attach D’s 
property, which consisted of a small manufacturing establishment. An attach- 
ment, if made, would seriously injure D’s business. 

In compliance with P’s demand, D made out a negotiable note and sent 
his son with it to the home of X, a friend, to have the latter sign as a surety. 
X signed, in ignorance of the circumstances surrounding the transaction. 
The note was delivered to P. Subsequently P sued D and X on the note. 
Has either a defense to the action? 

6. P, as owner and manager of an apartment building orally leased to D 


- a second-floor apartment therein for a period of eighteen months at a monthly 


rental of $50.00. D entered on January 1, 1935, the commencement date of 
the term, and has since remained in possession. On March 15, 1935, no rent 
having been paid by D after proper demand, P sues D to recover the accrued 
rent for the months of January and February. This oral lease contained 
no express covenants or stipulations other than the amount of rent, the dura- 
tion of the lease and the permission to occupy. 

In his answer D admitted entry under the oral lease, possession and non- 
payment of rent, but pleaded that the lease was void under the Statute of 
Frauds which provided that no civil action could be maintained on an oral 
lease of greater duration than one year. As a further defense in his answer, 
D claimed a breach of the covenant of quiet enjoyment. He alleged, and 
proved at the trial, that the apartment was inadequately heated; that P 
had exclusive control of the heating system of the building which was located 
in the basement; and that from the beginning of the term he had protested 
to P with regard to the heat, but that the condition had not been remedied. 

The trial court refused to sustain D’s defenses, and instructed the jury 
upon the admissions in the answer to find for P the amount of rent sued for. 
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From a verdict and judgment for P, an appeal is taken by D. Should the 
judgment be sustained? 


THIRD PERIOD—(Srxty Minutes) 


7. W, fifteen years of age, married H, twenty-two years of age. W was 
induced to marry by H’s false representation that he (H) was heir to a large 
fortune. After living together seven years, H was guilty of mistreatment 
of his wife, W, but not such as would constitute sufficient grounds for divorce 
for cruelty. W left H’s home and did not return. After three years, H 
brought suit for divorce against W on the ground of desertion. W pleaded 
the earlier mistreatment by H and brought a cross petition for a decree of 
nullity on the grounds of her infancy at the time of marriage and the mis- 
representation by H which induced her marriage. What decision on the two 
petitions? 

8. The plaintiff, P, brings an action of tort, alleging that he is the owner 
of 4,992 shares out of 5,000 shares of the X corporation; that the defendant, 
D, a former director of the corporation, is and has been the beneficial owner 
of 2 shares of the stock of the said corporation. In May, 1938, the defendant, 
because of a disagreement with the plaintiff, resigned from the directorate 
and since that time has been operating a business in competition with the X 
corporation, and with the malicious purpose of injuring the plaintiff, has been 
disclosing trade secrets of the X corporation, has been enticing away its skilled 
employees, and has caused its customers to break their corporate contracts 
and to sever business relations with the corporation, with the result that the 
X corporation is now in an insolvent condition and the stock owned by the 
plaintiff has been rendered worthless. The defendant demurs. What judg- 
ment should be entered on the demurrer? 

9. D was driving his automobile along a highway in Rhode Island en 
route to a destination in Connecticut. At a filling station in Rhode Island 
he met P, a pedestrian, who asked D to give him a ride. D agreed. The 
highway was crowded and P offered to show D a back road which was less 
travelled. D accepted this offer and the car proceeded along this road with 
D at the wheel and P pointing out the way to go. As the car neared the 
Connecticut line D shot forward rapidly up a hill, seeking to pass a truck 
ahead of him. P shouted, “Look out, here comes a car.” D replied, “I’ll take 
a chance,” and increased his speed. D crashed with C’s oncoming car on the 
Connecticut side of the line. C was driving carelessly also, and could have 
avoided the crash had he been watching his road. 

The law at the time of the accident was as follows: By the law of Rhode 
Island a driver of a car was liable to his guest for the driver’s negligence. 
By the law of Connecticut a driver was liable to a gratuitous guest only if he 
recklessly or wantonly injured the guest. P was hurt. What are his rights 
against D? Against C? 
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Factors Bearing on Law School 
Accreditation by A.B.A. 


Bar EXAMINATION SUCCESS TO BE CONSIDERED BY AMERICAN Bar ASSOCIATION 
In AppRovING Law ScHOOLS 

The following resolution was adopted by the Council of the Section of 
Legal Education and Admissions to the Bar at the mid-winter meeting held 
in Chicago on January 7, 1940: 

“Moved that the Council of Legal Education and Admissions to the Bar 
of the American Bar Association announce that in its examination and re- 
examination of law schools for approval or disapproval, the percentage of 
success in bar examinations of the graduates of the particular school under 
consideration will be one of the factors considered. 

“Moved further that the Council announce that it contemplates the adop- 
tion of a rule requiring that graduate applicants taking bar examinations for 
the first time in the state in which the school is located shall succeed in these 
examinations to the extent of eighty percent of the average success of all 
graduates of all approved law schools taking the examinations during the 
period inquired about, and that this rule, if adopted, will apply to schools 
seeking approval as well as those schools now on the approved list. 

“And moved that each applicant and approved school be required to fur- 
nish the Council with data covering such period of time as the Council shall 
specify, showing the percentage of success by school which the graduates of 
such school shall have achieved in the bar examinations in the state where 
the school is located.” 

OrHER Factors SuRVEYED 

A Committee on Accreditation appointed by the Council, under the Chair- 
manship of James E. Brenner of Stanford, has drawn up a summary of factors 
which should be taken into consideration in deciding the matter of American 
Bar Association approval of a particular school. The committee’s recommen- 
dations have been approved by the Council and have been printed in pamphlet 
form. Copies will be furnished on request to American Bar Association head- 
quarters. 





Action on Two Law Schools 


At the meeting of the Council of the Section of Legal Education and Ad- 
missions to the Bar of the American Bar Association, held in Washington on 
May 13 and 14, 1940, St. John’s University School of Law, Brooklyn, New 
York, which had been provisionally approved, was granted full approval, 
and the Washington College of Law, Washington, D. C., was given provisional 
approval. 
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